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FACTSHEET

TITLE: USE PERMIT No. 150B, an amendment to
Appian Way, Phase II, requested by DaNay
Kalkowski on behalf of Eiger Corporation, to waive the
maximum allowed height in the B-5 Planned Regional
Business District from 40 feet to 60 feet, on property
generally located at South 87th Street and Highway 2. 

STAFF RECOMMENDATION: Conditional Approval. 

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 10/27/04 and 11/10/04
Administrative Action: 11/10/04

RECOMMENDATION: Conditional Approval (6-1:
Carlson, Carroll, Krieser, Larson, Marvin and Bills-
Strand voting ‘yes’; Pearson voting ‘no’; Sunderman
and Taylor absent). 

FINDINGS OF FACT:  

1. This is a request to waive the maximum allowed height in the B-5 district from 40 feet to 60 feet on Lots 1, 2
and 3, Block 3, which are designated for hotels, business hotels, and specialty hotels in Appian Way, Phase
II of the 84th and Highway 2 regional shopping center south of Highway 2.  Lots 1 and 3 are designated for
hotel use and Lot 2 is designated for specialty retail use; however, there is no proposed use for Lot 2 at this
time.  

2. The staff recommendation of conditional approval is based on the “Analysis” as set forth on p.4, concluding
that an adequate separation exists between the proposed hotels and potential future development beyond the
limits of this commercial development to mitigate the impact of the increased height.  

3. On October 27, 2004, the public hearing was deferred at the request of the applicant in response to
opposition from the residents of Amber Hills.  

4. The applicant’s testimony is found on p.7-8.  The applicant believes that the impact to the surrounding
neighbors is mitigated by physical distance as well as separation by outlots, 84th Street, the LES substation
and railroad tracts (See Minutes, p.8).  The applicant did meet with the Amber Hills neighbors but they
continue to be opposed to the height increase.  

5. The additional information submitted by the applicant at the continued public hearing is found on p.22-25.

6. Testimony in opposition is found on p.9, and the record consists of a petition in opposition bearing 18
signatures of residents in Amber Hills (p.26), and six letters in opposition to the increased height (p.27-34).

7. The applicant’s response to the opposition is found on p.10.

8. On November 10, 2004, the majority of the Planning Commission agreed with the staff recommendation and
voted 6-1 to recommend conditional approval, as set forth in the staff report dated October 15, 2004; Pearson
dissenting (See Minutes, p.11).  

9. The Site Specific conditions of approval required to be completed prior to scheduling this application on the
City Council agenda have been satisfied.  

FACTSHEET PREPARED BY:  Jean L. Walker DATE: November 19, 2004

REVIEWED BY:__________________________ DATE: November 19, 2004

REFERENCE NUMBER:  FS\CC\2004\UP.150B
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for October 27, 2004 PLANNING COMMISSION MEETING

P.A.S.: Use Permit #150B - Appian Way Phase II

PROPOSAL: To waive the maximum allowed height in the B-5 district from 40' to 60' on
Lots 1, 2, and 3, Block 3 which are designated for hotels, business hotels, and
specialty hotels.

LOCATION: South 87th Street and Highway 2.

LAND AREA: Approximately 44.86 acres (entire area of the use permit).

CONCLUSION: An adequate separation exists between the proposed hotels and  potential
future development beyond the limits of this commercial development to
mitigate the impact of the increased height. 

RECOMMENDATION:  Conditional Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: See attached legal description.

EXISTING ZONING:  B-5 Planned Regional Business

SURROUNDING LAND USE AND ZONING:  

North: Regional Shopping Center B5
South: Agriculture, Residential AG
East: Commercial H-4
West: Agriculture, Residential AG & AGR

ASSOCIATED HISTORY: 

August 9, 2004 - Change of Zone #04039 from H-4 to B-5, Special Permit #2046A for Planned
Service Commercial in H-4, and Use Permit #150A - Appian Way Phase II were approved revising
the street layout, and reducing the area in H-4 and increasing the area in B-5.

April 16, 2004 - The final plat of Appian Way Phase II Addition was approved creating 2 lots and
eight outlots.
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March 15, 2004 - , Annexation #03002, Change of Zone #3411, Special Permit #2046, and Use
Permit #150 to allow 357,500 square feet of commercial and retail floor area (290,000 square feet
on eight lots in B-5; 67,500 square feet on five lots in H-4).

November 5, 2001 - The annexation agreement covering the land on both sides of Highway 2 at
South 91st Street was approved.

November 5, 2001 - The preliminary plat and use permit for Appian Way (now Prairie Lakes) was
approved north of Highway 2.

March 26, 2001 - The Southeast Lincoln/Highway 2 Subarea Plan was approved.

COMPREHENSIVE PLAN SPECIFICATIONS:

Page F95 - Bicycle and Trail Standards for Developing Areas - The Plan calls for the trail system to extend  along
both South 91st Street and the Omaha Public Power rail line.

Page F156 - Subarea Planning - Southeast Lincoln/Highway 2 Subarea Plan.

Southeast Lincoln/Highway 2 Subarea Plan:
Figure 2 - Designates office, service and residential transition uses for this site.

Page 9 - Promote a Desirable Entryway - Calls for a 400' wide open space corridor along this section of
Highway 2.

Page 9 - Designates a regional shopping center at this location.

Page 10 - Commercial transition - Within commercial areas, office and lower intensity uses along with
appropriate buffer areas should be developed as a transition to adjacent residential uses.

Page 13 - Entryway Corridor - To preserve the entryway corridor, the land use and transportation  decisions
are equally important as landscaping or architectural standards.

Page 57 - The Greenprint Challenge: Implementation Principles
-Obtain reasonably constrained regulations – Maintaining a balance between the natural and human
built environment is always a delicate one.  Planning policy and regulatory approaches employed in
achieving the Plan’s Vision and Greenprint Challenge should strive to be effective, tempered,
pragmatic, circumscribed, and respectful of private property rights.

-Prevent the creation of a “wall-to-wall city” through the use of green space partitions – As cities and
villages expand, establishing corridors and districts of green should be part of the growth process.
This often requires the advance delineation of these areas and the means for securing their on going
maintenance.

-Establish effective incentives for natural resource feature preservation  Securing the long term
permanence of green space is a basic dilemma in natural resources planning. The use of “green
space development incentives” (e.g., setting aside non-buildable areas, creating green space
preserves, density bonuses) should be a primary consideration in implementing this Plan.
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ANALYSIS:

1. Hotels have been shown as part of the use permit since the original approval.  The applicant
states he is working with two hotels interested in locating in this development whose building
plans exceed the maximum allowed height of 40' for the B-5 district.

2. This request will allow the maximum height to be increased from 40' to 60' on Lots 1, 2, and
3, Block 1, which lie along the south boundary of the development.  Lots 1, 2, and 3 are
bounded by outlots dedicated as open space on the east and west, by both an outlot and
active railroad line to the south, and by other lots within the commercial center to the north
which are designated for various commercial and retail uses.

3. The B-5 Planned Regional Business district was designed to accommodate larger
shopping centers while ensuring compatibility with surrounding uses.  The height and area
regulations can be varied when it can be demonstrated that either the impact upon
surrounding properties can be mitigated, or that it only affects those properties internal to the
development.

4. The applicant notes that no building constructed on these three lots will be closer than 180'
to potential uses south of the railroad.  This is due to a 100' wide railroad right-of-way, a 50'
wide undevelopable outlot, and a 30' sanitary sewer  easement. 

5. There is no applicable standard for a setback-to-height ratio in the Zoning Ordinance. 
However, the Design Standards for community unit plans do require apartment buildings to
be setback from property lines a distance equal to, or greater than their height.  Using that
1:1 ratio as a basis for comparison, this request provides a 3:1 ratio assuming the buildings
are built to the maximum allowed height being requested. 

6. Height and area regulations primarily ensure compatibility of scale among uses and provide
for adequate light and open space between buildings.  A 180' wide separation between the
proposed hotels and any future development to the south adequately provides for these
issues.  As a result, allowing the proposed hotels to be built to 60' will not have a significant
impact upon the present or future development potential of adjacent lands.

 
CONDITIONS:

Site Specific:

1. After the applicant completes the following instructions and submits the documents and
plans to the Planning Department and the plans are found to be acceptable, the application
will be scheduled on the City Council's agenda:

1.1 Revise the site plan as follows:

1.1.1 The surveyor’s and engineer’s certificates must be signed.
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1.1.2 The note indicating the land area under “DEVELOPMENT AREA” modified to
either state the total area for the development, or provide a breakdown for
both the use permit (44.86 acres) and the special permit for planned service
commercial in H-4 (8.67 acres).

2. This approval adjusts the maximum height in the B-5 district from 40' to 60' on Lots 1, 2, and
3, Block 3. 

General:

3.  Before receiving building permits:

3.1 The permittee shall have submitted a revised and reproducible final plan including 6
copies and the plans are acceptable.

3.2 The construction plans shall comply with the approved plans.

3.3 Final Plats shall be approved by the Planning Director consistent with the approved
use permit.

Standard:

4. The following conditions are applicable to all requests:

4.1 Before occupying the buildings all development and construction shall have been
completed in compliance with the approved plans.

4.2 All privately-owned improvements shall be permanently maintained by the owner or
an appropriately established association approved by the City Attorney.

4.3 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements,
and similar matters.

4.4 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

4.5 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day
period may be extended up to six months by administrative amendment.  The clerk
shall file a copy of the resolution approving the special permit and the letter of
acceptance with the Register of Deeds, filling fees therefor to be paid in advance by
the applicant.
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5. The site plan as approved with this resolution voids and supersedes all previously approved
site plans, however all resolutions approving previous permits remain in force unless
specifically amended by this resolution.

Prepared by:
Brian Will, AICP,441-6362, bwill@ci.lincoln.ne.us
Planner
October 15, 2004

APPLICANT: Eiger Corporation
RR#1, Box 93A
Adams, NE 68301
(402) 432-8975

CONTACT: DaNay Kalkowski
Seacrest and Kalkowski
1111 Lincoln Mall
Lincoln, NE 68508
(402) 435-6000

OWNER: Andermatt, LLC
RR#1, Box 93A
Adams, NE 68301
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USE PERMIT NO. 150B

PUBLIC HEARING BEFORE PLANNING COMMISSION: October 27, 2004

Members present: Carlson, Taylor, Larson, Pearson, Carroll and Bills-Strand; Marvin, Sunderman
and Krieser absent.

Staff recommendation: Conditional approval.

Ex Parte Communications: Carroll reported a phone conversation with the landowner.

This application was removed from the Consent Agenda due to correspondence in opposition.  

Brian Will of Planning staff submitted a letter in opposition from the property owner at 7901 S. 78th

Street.  The record also contains a letter in opposition from the property owner at 8201 Amber Hill
Road.

Proponents

1.  DaNay Kalkowski appeared on behalf of the applicant, Eiger Corp.  She requested a two-
week deferral for the opportunity to meet with the neighbors and address their concerns.  

Larson moved to defer two weeks, with continued public hearing and action scheduled for
November 10, 2004, seconded by Taylor and carried 6-0: Carlson, Taylor, Larson, Pearson, Carroll
and Bills-Strand voting ‘yes’; Marvin, Sunderman and Krieser absent.

There was no other testimony.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: November 10, 2004

Members present: Carlson, Pearson, Carroll, Marvin, Larson, Krieser and Bills-Strand; Sunderman
and Taylor absent.

Staff recommendation: Conditional approval. 

Ex Parte Communications: None.

Brian Will of Planning staff submitted three additional letters in opposition.  

Proponents

1.  DaNay Kalkowski appeared on behalf of Eiger Corp., the owner and developer of Phase II of
the 84th & Hwy 2 regional shopping center south of Hwy 2.  This is a request to increase the
permitted height on Lots 1, 2 and 3 of Block 1 (the south central three lots on the area south of Hwy
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2) from 40' to 60'.  Lots 1 and 3 are designated for hotel use and Lot 2 is designated for specialty
retail use.  

Lot 3 is currently under contract for a Best Western limited use hotel of three stories with 70 rooms
and a pitched roof.  The main portion of the building would be close to meeting the 40' requirement
of the B-2 zoning district, but the building has an added architectural feature that extends 50' high.  It
is this architectural feature that requires the need for the waiver with respect to Lot 3.

With regard to Lot 1(the larger lot), the developer is currently negotiating with a buyer who wants to
construct a full service business hotel with restaurant, banquet facilities and meeting rooms, of four
stories with 110 rooms.  Kalkowski showed pictures of the prototypes.  The building with the flat
roof is shorter than the building with pitched roof, but the developer prefers the pitched roof
because of the aesthetic characteristics.  The need for the additional height on Lot 1 is aesthetics
and the additional fourth story to add the provision of higher quality services.  

There is no proposed use yet for Lot 2.

While this request is for a height waiver, Kalkowski believes that the impact to the surrounding
neighbors is mitigated by a physical distance and separation from neighboring areas.  The three
lots are separated by a 309' wide outlot to the neighbors to the west as well as 84th Street.  To the
south is an LES easement which is nonbuildable and a nonbuildable outlot and railroad tracks
measuring over 180 ft.  To the east is a nonbuildable outlot, the LES substation and 91st Street. 
The overall framework of the location of the building mitigates the impact.  The LES lines run from
84th Street on the south side of these lots.  These buildings are part of the entire regional shopping
center shown in the Comprehensive Plan to be over 1.9 million sq. ft., so it’s part of a large retail
center.  The Walmart site is 22' higher than the base elevation for the proposed hotels, and then the
building on WalMart sets up 40' on top of that 22' higher base.  This developer does not believe the
height of these hotels is going to be totally out of scale with the other buildings in the commercial
shopping center.  

Kalkowski stated that the developer sent out several information letters inviting neighbors to meet,
and personally talked with some and met with two of the neighborhood groups, including the
Cheney CIP, who did not express opposition.  The developer also met with some neighbors from
Amber Hill and those members have expressed opposition to the increase above 40'.   She has
not been contacted by any other neighbors in the area.  The staff report does not indicate an impact
on the surrounding uses.  

Pearson inquired whether it is just the architectural element that goes beyond the 40' height on the
building on Lot 3.  Kalkowski believes it is very close to meeting the 40' except for the architectural
feature.  It is a little tower that provides some breakup of relief along the building.  They would not
need a waiver if they did not have the architectural feature on top of the building.  

Pearson would like to see the footprint for the two prototypes.  She would guess that the hotel
developer has about four or five dozen of these prototypes.  As a footprint, are they wanting to go
up because there is not enough land?  Is there no land available to make it meet the height
restriction?  Kalkowski suggested that if they wanted to expand outward instead of upward it may
be possible, but they probably want to build their prototypes.  They have full service 
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amenities, with banquet facilities and meeting rooms located on the lower floor, and then the next
three floors are the three levels of rooms to go with their services.  They do not want to buy any
more land than they have to.  Their prototype is the four story hotel.  

Opposition

1.  Tim Kirkpatrick, 8001 Amber Hill Road, testified in opposition.  The Amber Hill development is
located directly to the west and it is an existing neighborhood that has been there a number of
years, and most of the owners are the original owners.  One of the things that is nice about this
neighborhood is that they are not the typical NIMBY group, but rather they have welcomed
development over the years.  They did meet with the developer about a year go after the Walmart
and Menards came about and the attentions were turning to the south side of the street.  They saw
a plan that was extremely specific with regard to the streets, buffers, restaurants, C Store, TSC
Store, etc.  The properties closest to the neighborhood were shown and they were told the height of
the hotels would be 40'.  One of the ideas the neighbors came up with was that a good transition
from a heavy commercial area to a residential area would be some type of commercial
development of low use, such as an office complex.  When that was explored, they were told that
there was no way to keep all residential on one side and all commercial on the other side.  A
number of the neighbors have moved earth, brought in trees and relocated trees to accommodate
what they thought was going to be a 40' building.  The neighbors have since learned that 40' is not
40' if it has a pitched roof.  Then comes the amendment to increase the height to add one or two
more stories onto the building, and then in addition to that, they want to increase it to 60' and the
pitched roof would be higher than the 60'.  
Kirkpatrick does not believe that the 40' buildings transitioning to Amber Hills to the west should go
up to 60' and then back down.  These hotels will be lit with up-lights.  This is not a good transition to
a neighborhood.  They can live with 40'.  There are no pole signs allowed so the signs will be on the
60' building.  

Kirkpatrick recalled that for years, Planning has said that this is the most attractive entrance into our
city.  Let’s preserve it.  We’ve seen a tremendous amount of development there, but what we have
never seen is multiple story buildings of this height, and this is not a good time to start.  

Staff questions

Pearson asked staff to explain the purpose of a height restriction in the zoning ordinance.  Brian
Will stated that the basic premise is attempting to maintain some sort of compatibility of scale
among uses.  It tries to limit the height so that there is not a really tall building next to a short
building.  

Pearson noted that the adjacent neighborhood is AGR zoning.  Will clarified that the height
restriction in AGR zoning is 35'.  

Marvin referred to the bank on about 56th & Hwy 2 and inquired as to its height.  Will believes the
majority of the bank itself maybe exceeds the height limit by 1-2 feet and there was a waiver
granted primarily for the cupola.  The height limit in this O-3 district is 40'.  
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Pearson suggested that this application could be amended for Lot 3 to just extend the waiver for
the architectural feature.  Will stated that the Planning Commission can be as specific as they want. 
The requested waiver generally applies to these three lots to allow a height up to 60'.  

Response by the Applicant

Kalkowski stated that she did review the West Gate Bank at 56th & Hwy 2 for comparison.  The
building is 46' tall and the waiver for the clock tower was 95', but that included a lightning rod on top. 
There was also a waiver to the Heart Hospital which increased the height from 35' up to 44'.  

With respect to lighting on the buildings, Kalkowski pointed out that the B-5 zoning district is subject
to environmental performance standards for outdoor night time lighting.  Secondly, with respect to
the whole entryway corridor, this developer agreed to grant a significant amount of green space
along Hwy 2 in order to preserve a nice green space corridor coming into the city.  There are some
consistent design developments both north and south of the highway to make the buildings nicer
and their appearance better with some sort of consistency.  

With respect to the transition, Kalkowski submits that there is transition.  We are talking about Lot
1.  There are outlots along the entire west side, which provides 309' of open green space before
you even get to 84th Street.  That is some transition.  To the south are the huge power lines that are
going to be way taller than any 60' building, and we also have the railroad tracks.  So it does not go
from a commercial use directly to single family residential.  

Kalkowski also pointed out that there has been no opposition from any of the other neighbors, i.e.
Dunrovin Acres and Cheney.  Cheney took the position that it was in keeping with the scale in the
area.  The question is really one of higher quality amenities and services for the city.  A hotel
providing a full range of services is something that would be contemplated in the B-5 zone.  We are
trying to add aesthetics to make the buildings look better.  

Kalkowski believes it is an appropriate decision to have this type of use within a B-5 regional retail
center.  

Carroll inquired about landscaping in the outlots.  Kalkowski stated that there is some  detention
area in there, but she did not know what additional trees or screens would be used.

Carroll inquired about the use for Lot 1, Block 4.  Kalkowski believes it is shown as a restaurant
use.  

Marvin inquired about the signage on the hotel and whether it will be attached to the building. 
Kalkowski stated that the B-5 district allows wall signage for hotels or any building.  She anticipates
that most of the signage will be geared toward Highway 2.  She does not believe the hotels use an
extreme amount of wall signage.  
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ADMINISTRATIVE ACTION BY PLANNING COMMISSION: November 10, 2004

Carroll moved to approve the staff recommendation of conditional approval, seconded by Krieser.  

Pearson stated that she voted against the development from the start and she continues to be in
awe at the direction that this is taking.  She is impressed if the developer has the support of
Cheney because Cheney was here denouncing this at the previous approval.  She will continue her
non-support of this development because it is drawing away from the Downtown.  

Carroll believes there is a need for hotels in this area, and to bring in a quality, full-service hotel is
exceptional for the city.  Sometimes you have to provide for something a little bit larger.  This will
benefit the Heart Hospital patient families.  

Motion for conditional approval carried 6-1: Carlson, Carroll, Marvin, Larson, Krieser and Bills-
Strand voting ‘yes’; Pearson voting ‘no’; Taylor and Sunderman absent.  This is a recommendation
to the City Council.  
















































